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Defendants Joseph Flanzer, Julius Apter, John Sinder, Saul Lewis 


, 


ty 
i MOTION TO DISQUALIFY COUNSEL, 
H j 
‘ 


ii J. Read Murphy, Esq. and any member or associate of his firm 


» Murtha, | 
Cullina, Richter and Pinney, of Hartford, Connecticut, be disqualified from 


acting as counsel for the Plaintiffs because such representation is in violation 


‘of the Code of Professional Responsibility and the Local Rules of Procedtire 


Dated at Hartford, Connecticut, this lst day of October, 1974. 


DEFENDA 


of this Court (Rule 2f). 
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AFFIDAVIT 


State of Florida ) 
) ss. Town of Hallandale October (C—O , 1974 
County of Broward ) 
Personally appeared JULIUS APTER of the Town of Hallandale 
vho, being duly sworn, deposes and says: | 
1. He is afflicted with an eye condition which has substantially im- | 
paired his vision and has rendered him unable to read. The condition is 
} 
more fully described in the affidavit of Louis D. Harris, M.D. 
| 
! 


2. Asa result of his eye condition, he has not engaged in the prac- j 
| 
tice of law since January 1974, and had practiced law only on a limited hasis 
\ 
for some months prior thereto. | 
3. He has retired from the practice of law and the law firm of 
Apter, Nahum & Lenge, no longer occupies office space with that firm, and 
does not intend to resume practice or renew his license to practice law in 
Connecticut. 
4. He has no abode in the State of Connecticnt and h.s established 
residence in the State of Flovida. 


S. 2 ivised or 


5. He has not acted as counsel, prepared pleading 
consulted as to the law or in any way participated in this lawsuit other than 
as a party defendant. 

6. He does not make claim to or expect or anticipate any partici- 
pation in fees which may be earned by Apter, Nahum & Lenge for profes- 


sional services rendered or to be rendered in connection with this lawsuit. | 


7. This affidavit was read to him prior to its execution. 


W) f i 
/ es ¢ 

Q ultecg Clete, | 
/ Julius Apter 


_AFFIDAV IT 


State of Connecticu 


t ) 
) ss. Town of Hartford October 1, 1974 
) 


County of Hartford 


Personally appeared MORRIS APTER, of the Town of Hartford, who 


being duly sworn, deposes and says: 


1. Tam an at 


ul 


of the Siate of Connecticut and the United States District Court for 


of Connecticut. 
2. Tam co-Executor under the Will of Samuel Roskin, 


deceased, 


of West Hartford, and, as such, w appointed by the Probate Court for the 


District of Hartford on April 9, 1974. 


3. Donald P. Richter, Esq., a partner of the firm of 


Richter and Pinney in which counsel for the Plaintiffs, J. Read Murohy, Es 


y 45q4 
is likewise a partner, was retained as attorney to represent me and the other 


utors in said Probate Court. 


upnearance for the Exec 
im Defendant in the above entitled case which was 


4 * 
2 ia 


signed by said J. Read Murphy, Esq. 


“Morris Apter 


torney at law and authorized to practice before the Courts 
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the District. 


AFFIDAVIT 


|| State of Connecticut ) 
) ss. Town of Hartford October 
County of Hartford ) 
Personally appeared LOUIS D. HARRIS of the Town of West Hartford, 
, who, being duly sworn, deposes and says: 
1. [fama physician and for many years have been engaged ir 
| practice of Opthalomolgy in Hartford, Connecticut. 
2. On January 3, 1974 and again on June 11, 1974 1 examined Julius 
t Apter of the Town of Bloomfield, Connecticut for the purpose of treating 
for an opthalmic condition. 
3. On each occasion, | found that Mr. Apter has 
i choroidal degeneration of both eyes, and the visual acuity of bot 
exceed 20/200 with correcting lenses and, therefore, consider 
| as defined by the Statutes of the State of Connecticut. 
4. {referred Mr. Apter for further diagn 
Consultants of New Haven, Connecticut and to Retina A 


Massachusetts and attached hereto are 


' . ° ° ° a . 
' their examinations of him. 


g + 
Ut fe tc 


Louis D. Harris. 


Manchester, Connecti 


as follows: 


numbe 


4. In 1973, as a result of the conferences referred 


to in the preceding paragraph and utilizing information 


that I had garnered in representing Mr. Roskin from time 


during the prior period I drew a new Will and First 


thereto for Mr. a 


nendment to 


Roskin, together with 


Insurance 


1967 Life 


Trust 


comprehensive 


A + 
Agreement 


drawn executed in the office of 


during the latter part of 1973 I was deeply 


with Laurence J. Ackerman, in attempti 


ale by Mr. Roskin during his lifetime 


tock interests in the "Roski 


s 
) 


ted in an agreement 


document which 


he died on 


re 


proceeding 


Cnanges 1n Tinanclial condition 


Roskin died on } 


of additional ar 


March 26, 1974 at a time when 


id complicated work had to be 


per rmed to effectuate the necessary sale of Mr. Roskin's 
substantial stoc terest in the "Roskin Corporations.” 
(Indeed, that sale was not closed until December 16, 1974.) 

9. Shortly after Mr. Roskin's death, I was instructed 
by fe nore of Messrs. Ackerman, Siskin and Mr. Roskin's 
sole heir, his son, Joel, to proceed to take whatever steps 
were necessary to represent his Estate and the Executors 
named in Mr. Ros 's Will, namely, Laurence J. Ackerman, 
Es , Robert Siskin C.P.A., and .orris Apter, Esq. At 

sut this time there was delivered a certain letter signed 

by Mr in which he stated his desire that I act as 
2ttorney for hi state, which desire he had expre ed to 
me personally several months before he died in the presence 
of his son, Joel. 

10. As indicated by the fact that the closing on the 
sale of the "Roskin Corporations” took place on iy 16, 
1974, I have been actively involved on behalf of the subject 
estate since the date of Mr. Roskin's death in @ general 
capacity and especially on behalf of the Estate with respect 
to said sale 

Lee Excent a t be inferred from the fact that 
Attorney r -urred in my selection as counsel for the 
Estate, i t retoined by him. 

12 My f ional activity respecting Attorne 
Apter has bec c ned to hi fiduciary status as o of 
three named & utcrs. At no time have I ever perto Ly 
professional ervices for Attorney Apter in any other 
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ee ee ee ee ee ee ne ee a ee a ae a ae Ss owe 


for Attorney Apter personally, I, of course, huve never 


rendered a statement to hi for services nor expected any 
. 
payment from him personally. My professional service 
were and have been rendered on behalf of th of amu 
F kin, for which services the law firm of am a@ partr 
Will render a statement add ed to the ite, w state r 


Will be paid from the resources of the Estate. 
Connecticut, this 23rd of 
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DONALD D. SHACK, being duly sworn, deposes and 


says: 


1. I am a member of the New York law firm of 
Golenbock and Barell, which serves as general counsel to 
plaintiffs International Zlectronics Corporation ("IEC") 
and Electro Motive Corporation. I am also a Director and 
Secretary of both IEC and Electro Motive Corporation. 
This affidavit is respectfully submitted in support of 
plaintiffs' motion for an order, pursuant to Canon 5 of , e 
the Code of Professional Responsibility, disqualifying 
Morris Apter, Arnold E. Buchman, or any member of the | 
firm of Apter, Nahum & Lenge from continued representation 
of any of the defendants in this case. As counsel to IEC 
I participated in the necotiations which led to the consun- 


mation of the transaction which is the subject matter of 
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mam ha Dalacnwn Ghar & aed 21D won a a eee a 


this lawsuit and am personally familiar with the facts set 


forth below. 


2. At the outset, let me state that the plain- 
tiffs had earnestly hoped to avoid burdening this Court with 
the instant motion. When counsel fer plaintiffs, Mr. Murphy, 
informed me that Apter, Nahum & Lenge hac . »peared as counsel 
for the defendants, I felt it incumbent upon myself to bring 
the facts set forth herein to the attention of Mr. Murphy and 
through him to Mr. Apter so as to give Mr. Apter an opportunity 
to voluntarily remove himself and his firm as counsel in this 
lawsuit and thus obviate the necessity for his firm's dis- 
qualification in this action. It was only after Mr. Apter 
refused to have his firm withdraw and insisted that this 


matter be brought before this Court by formal motion that 


plaintiffs proceeded with this motion. 


3. As will be cemonstrated herein, and in the : . 
accompanying memorandum of law, the Apter firm's continued 
representation of the defendants in this action is in direct 
contravention and in violation of Canon 5 of the Code of Pro- 
fessional Responsibility and the Ethical Considerations and 
Disciplinary Rules therein, in that, among other things, Julius 
Apter, Esq., a member of Apter, Nahum & Lenge, attorneys for 
certain defendants, was himself one of the selling stock- 
holders in the subject securities transaction alleged to be 
violative of the anti-fraud provisions of the Federal Sec- 
urities Laws. Mr. Apter has already received $194,670.90 
in respect of his sale of stock and has a proportionate 
interest in the $1,026,740.92 escrow fund referred to in 


paracraph 4 below. In addition, he represented himself 
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Or Contract for services, material, Suppiles Or equipment or for 


and other selling shareholders in the transaction and par- 
ticipated in the negotiations and drafting of the various 
selling documents. Ne has, I belicve personal knowledge of 
the representations and omissions of materi.l fact alleged 

in the complaint. He may well be called by defendants as 
material witness both in their defense of this case and in 
Support of their counterclaims and as a party is, of course, 
subject to pre-trial deposition. In addition, Mr. Apter has 
@ substantial financial interest in the outcome of this liti- 
gation, and given his active role in the transaction may have 
an interest at variance with other selling stockholders, in- 
cluding the individual defendants he represents, who played 

a more passive role. woreover, Apter, Nahum & Lenge are 


co-escrow agents for an escrow fund of $1,026,740.92, in 
y , 


whic } ~ Ina . Art mic ‘oc + Tr) lancer 72 Ant - - 
which all selling stockholaucrs, including mr. ADCCY, are 


The potential, if not actual conflict, inherent ‘ 


srt etn 
antcrestca, 


in this situation is clear. 


BACKGROUND FACTS CIVING RISE 


TO Thr INSTANT MOTION 


4. This action finds its genesis in the merger 
of ‘he Llectro Motive ‘lanufacturing Company, Incorporated 


"ELMNLNWCO") into ILCONN, Inc. ("ILCONN"), which thereafter 
changed its name to Electro Motive Corporation, one of the 
plaintiffs at bar. In consideration of the merger, ICCOUN 
paid to the shareholders of LLNENCO for all of their out- 
standing snares an agyregate of $7,033,623.33 of which 


$194,670.90 went to Apter indiviacually. In addition, IcCoOtrin , 


ic into an. Escrow Fund tue. sun of $1,026,740 .92 Of wWaicn 
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$28,417.30 plus accured interest is applicable to Mr. Apter's 
stock. Upon the happening of certain conditions not matcrial 
here, this fund was to be paid to the selling stockholders, 
including Apter “he individual defendants including Apter, 
were the principal selling stockholders of ELMENCO. The firm 
of Apter, Nahum & Lenge is named as a defendant because they 
are co-agents for the Escrow Account established pursuant 


to the terms of the Agreement and Plan of Merger. 
J J 


5. This action was commenced by the filing of 
a complaint on or about June 6, 1974 and charges the indi- 
vidual defendants with material misrepresentations and 
omissions of fact in connection with the Agreement and Plan 
of Merger in violation of Section 10(b) of the Securities 
Exchance Act of 1934 and Rule 10(b) (5) promulgated there- 
“under. The complaint also charges the @efondants with con- 
mon law fraud and misrepresentation. Plaintiffs seek damages 
in an amount in excess of $2,000,000. The defendar‘s repre- 
sented by the Apter firm have filed a counterclaim alleging 
that plaintiffs and their chief executive officer, Benjamin 
Grossman, in the negotiations leading to the merger par- 


ticipated in a device scheme and artifice to defraud. 
) 


6. My firm served as counsel to IEC throughout 


n 


the negotiations leading to the consummation of the merger. 


I was the partner directly responsible for this matter on 
2 t 


behalf of my firm. The selling stockholder defendants and 


ELMENCO were at all times represented by the firm of Apter, 


Nahun & Lenge. The various parties to the merger included 
IEC. and 1+ olls-=c iar beac 5 Se - 
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Stockhiolders of cLINaiCO and the Joseph LE. Lauter Greer anu 
Paillip Lauter Foundation, Incorporation, a principal creditor 
Of LLIL»CO, which was required to consent to modify its loan 
obligation as a condition of the merger. Mr. Aptcr was a 
memnper of the firm of Apter, wahum & Lenge which served as ‘ 
counsel to FLMLNCO, to the stockholders and to the Foundation. 
Mr. Apter also served in his individual capacity as a trustee 
of the Foundation, as a principal selling stockholder and 
as a director and officer of ELNZNCO. In addition, ilr. Apter 
served as sole trustee for seven trusts which were selling 

’ 
stockholders. Mr. Apter pa._ticipated in all the negotiations 
and in the drafting of the pertinent documents, including the 


required re; resentations. 


ve Specifically, vir. Apter and I negotiatci, line 
py line, the Agreement and Plan of ilIerger ("the Agrecnent") 
Signed by the partics. (X% conformed copy of the Agreement ; ‘ 
is annexed as Exhibit A). It is this Agreement, among other 
things, which evidences certain of the misrepresentations 
and omissions of material facts alleged to violate the Fed- 
eral Securities Laws and State common law. Thus Mr. Apter, 
wearing all of the various hats described in the previous 
paragraph participated in the meetings and negotiations which 


give rise to the following alleged misrepresentations and/or 


omissions which form the basis for plaintiffs' complaint: 


(a) It was represented that there were no 


} esl-ne IAwaKnele + ~ . aa a ee ee ee 
threats of anv strikes, demands for collective bargaining 


by or disputes or controverses 
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with any union or other labor 


A@€« & A ow ay SP EP Se Saar ee Ve wVewe s& ws Wee & Stuy swes we UsliuUOod ys aii 
subsidiarics except as sct forth in Schedule 1.19 to tiic 
Agreement (Exhibit B). (Compl. par. 13(a)). Indeed, Schedul« 


ortedly lis 


1.19 to the Agreement (Exhibit B) which pur; 


ct 


the only then existing labor problems was prepared under 


‘ Mr. Apter’ 


S supervision and initiated by him. The complaint 
alleges the existence of other labor problems which defendants ° 


failed to disclose. 


(b) It was represented that there had been 
no material adverse change in the financial condition, assets, 
liabilities, properties or business of ELMENCO (Compl. par. 
13(b)). The complaint alleges that prior to the consum- 
mation of the merger, there had been material adverse changes 


MeN 


in the financial condition and business of ELMENCO,. 


‘ : ot (c).. It was represented that .between. the date 


of the Agreement (April 19, 1973) and the effective date of 


the merger (July 27, 1973), ELMENCO and its subsidiaries 
would conduct their business in the usual and ordinary manner 
(Compl. par. 13(c)). The complaint alleges thai without plain- 
tiff's knowledge or consent defendants engaged in a course 
of conduct not within the usual and ordinary -course of busi- 
ness. 
(a) The complaint also alleges misrepresen- 
tations concerning ELMENCO's financial condition (Compl. 
par. 13(d)). 
Mr. Apter purported to carefully and specifically negotiate 
the Agrecitent which contains these alleged misrepr tati 
. and or ions. 
17 
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8. Beginning in carly 1973 until the closing of 


the transaction at the end of July, I was in regular and 
continuous contact with Ju ius Apter and we spent an cxten- 
sive amount of time on the transaction with Mr. Apter per- 
forming all of the duties required of him in his various 


capacities aS a party and as an attorney. 


9. It is clear that Mr. Apter, who possesses in- 
timate knowledge of the relevant facts may be called as a 


material witness at the trial of this action, not only in 


' claims, but also in support of the 


defense of plaintiffs 
counterclaims alleged by defendants. Thus, defendants repre- 
sentation by Mr. Apter's law firm, Apter, Nahun & Lenge, is 

in direct contravention of Canon 5 of the Code of Professional 


Responsibility and more specifically Ethical Consideratior 


5-9 and 5-10 and Disciplinary Rules 5-101 and 5-102 promulgated 


memorandum of lav, these rules, dealing with the situation 
where an attorney is also a witness, prohibit the attorney 
from undertaking employment in a contemplated or pending 
litigation if "he knows or it is obvious that he or a lawyer 
in his firm ought to be called as a witness." It does not 
require extended argument to conclude tiat Mr. Apter's nulti- 


faceted participation in the Agreement and Plan of Merger, 


as attorney, CGirector, officcr, txustec, sclling stockholder, 

- , “ont ~~) hie “AYO: 71 ” 1) +- } +- ~7 
and escrow agent make him a person who “ought to be called 
as a witness” at the trial of this action. Mr. Apter's 


participation as boti counsel for the defendants and a wit- 


ness is all the rore trovblesane in that his rersons] ond 
oe ee we we oe a vores >> letting ~ ° 
3 baw « , sel <e 


culpability upon him than on selling stockholders who 


played a more passive role in this transaction. 


10. Julius Apter's significant financial 
another reason mandating disqualification. 
former owner of 107 shares ELMENCO realized 
cussed above more than $200,000 from the sale of his ELMENCO 
stock. As set forth mo 
randum of law, Canon 5 of the Code of Professional Respon- 
sibility and the Ethical Considerations and Disciplinary 
Rules therein prohibit an attorney from accepting employ- 
has a personal or financial interest in the 
outcome of the litigation. The potential for a disturbi 
conflict of interest is underscored when one notes the 


possibility of disputes among the passive and active with 


respect to liability under the Federal Securities Laws. 


* 


of the firm of Apter, Nahum & Lenge. To permit that firm 

to continue to act as counsel, based on the facts before 

this Court is contrary to the clear language of the Code 
Professional Responsibility and is against sound public 


policy. 


"Sil omic, Ses " 
DONALD D. SHACK ciliata 


AGREEMENT AND PLAN OF MERGER 


AGREEMEN? AND PLAN OF MERGER, dated as of April 19, 
1973, between IECONN, INC., a Connecticut corporation ("IECONN"), 
and The Electro Motive Manufacturing Company, Incorporated, a 
Connecticut corporation ("Elmenco"), IECONN and Elmenco being 
hereinafter sometimes called the "Constituent Corporations", 
and joined in by International Electronics Corporation, a 


New York corporation ("IEC"), the sole stockholder of IECONN. 


WIiTR ESS ST Bs 


WHEREAS, the Boards of Directors of IECONN, Elmenco 
and IEC deem the merger of Elmenco into IECONN on the terms 
herein set forth to be desirable and in the best interests of 
their respective stockholders, have approved this Agreement 
and Plan of Merger (hereinafter called the "Agreement") and 
have directed that the Agreement and the merger contemplated 
hereby be submitted to their respective stockholders for 


approval, as necessary. 


NOW, THEREFORE, in consideration of the premises and 
of the mutual representations, warranties, covenants and agree- 
ments contained herein, and in accordance with the applicable 
provisions of law of the State of Connecticut, IECONN, Elmenco 
and IEC hereby agree that Elmenco shall be merged into IECONN, 
which shall be the surviving corporation, and chat the plan, 


terms and conditions of such merger shall be as follows: 


1. Representations and Warranties of Elmenco 
Elmenco represents and warrants as follows: 
1.1 Elmenco is a corporation duly organized, 


validly existing and in good standing under the laws of the 
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State of Connecticut and has full power and authority to own 


its properties and carry on its business as and in the places 


where such properties are now owned or such business is now 
being conducted. Elmenco is duly qualified to do business and 
is in good standing in each jurisdiction in which the character 
of the properties owned by it or the rature of the business 


transacted by it makes such qualification necessary. 


1.2 Elmenco has no subsidiaries except Jav's 
Realty, Inc. (a South Carolina corporation) and Electro Motive, 
Ltd. (a Jamaican corporation) (collectively referred to herein 


as the "Subsidiaries"), and owns no stock in or securities of 


any other corporation. 


1.3 Each Subsidiary is a corporation duly organ- 
ized, validly existing and in good standing under the laws of 
its jurisdiction of incorporation and has full power to own its 
properties and carry on its business as and in the places where 
such properties are now owned or such business is now being con- 
ducted. Each Subsidiary is duly qualified to do business and 
is in good standing in each jurisdiction in which the character 
of the properties owned Sy it or the nature of the business 


transacted by it makes such qualification necessary. 


1.4 The copies of the respective Certificates of 
Incorporation and By-Laws of Elmenco and each Subsidiary, each 
as amended to date, which have been made available to IEC and 
initialed by the parties hereto, and the corporate Minute Books 
of Elmenco and each of its Subsidiaries, which have been made 


available to IEC, are complete and correct. 


1.5 The execution and delivery of the Agree- 
ment have been duly authorized by Elmenco's Board of Directors 
and when approved by the vote of not less than two-thirds 
of the outstanding shares of stock of Elmenco, no further 
corporate action will be necessary on Elmenco's part to consti- 
tute the Agreement as the binding and enforceable obligation of 
Elmenco and its stockholders in accordance with its terms. 
Except in respect of the requirement to obtain stockholders' 
consent, there are no corporate, contractual, statutory or 
other restrictions of any kind upon the power and authority 
of Elmenco to execute and deliver the Agreement and to con- 
summate the transactions contemplated hereby and the execution 
and delivery of the Agreement and the consummation of the 
transaction contemplated hereby do not and will not violate the 
respective Certificates of Incorporation or By-Laws of Elmenco 
or any of its Subsidiaries, and will not conflict with or 
result in any breach of any condition or provisions of, or 
constitute a default under, or result in the creation or im- 


position of any lien, charge, or encumbrance upon any of the 


properties of Elmenco or the Subsidiaries by reason of the terms 
of any contract, mortgage, lien, lease, agreement, indenture, 
instrument or judgment to which Elmenco or any of the Subsidiaries 
is or are a party, or which is or purports to be binding upon 


Elmenco or the Subsidiaries or any of them or which affects or 


purports to affect any of the property or assets of Elmenco or 


the Subsidiaries. 


1.6 No action, approval or consent, including, 


but not limited to, any action, approval or consent by any 
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federal, state, municipal or other governmental agency, com- 


mission, board, bureau, or instrumentality is necessary in 


order to constitute this Agreement as a valid, binding and 
enforceable obligation of Elmenco and its stockholders in 


accordance with its terms. 


1.7 The total authorized capital stock of 
Elmenco consists of 3,879 shares of Common Stock, par value 
$10.00 per share, of which 3,873 shares are issued and out- 
standing ("Elmenco Stock"). There exists no option, warrant, con- 
vertible security or other right or claim on the part of any 
person to any shares of Elmenco Stock. All of the issued and out- 
Standing shares of Elmenco Stock are validly issued rnd outstanding, 


fully paid and non-assessable. 


1.8 The total authorized and outstanding capital 
stock of each of the Subsidiaries is set forth on Schedule 1.8 


annexed hereto and made a part hereof. All of the issued and 
outstanding stock of each of the Subsidiaries is owned by 
Elmenco, free and clear of all liens, claims or encumbrances. 


There exists no option, warrant, convertible security or other 
right or claim on the part of any person to any capital stock 

of the Subsidiaries. All of the issued and outstanding stock of 
the Subsidiaries is validly issued and outstanding, fully paid 


and non-assessable. 


1.9 There are annexed hereto and made a part 
hereof, as Schedule 1.9, balance sheets of Elmenco and 


its Subsidiaries as at May 3l, 1970, 1971 and 1972 and re- 


lated consolidated statements of earning, retained earnings and 


changes in financial condition for each of the years then ended, 


certified by Alexander Grant & Company. All of the foregoing 


financial statements are collectively referred to as the "Finan- 
cial Statemercs". The Financial Statements are true and complete 
and fairly present the financial condition of Elmenco and its 
Subsidiaries, their respective assets and liabilities and re- 
sults of operations as at the dates and for the periods indi- 
cated in accordance with generally accepted accounting principles 
consistently applied. The May 31, 1972 balance sheet (the "Bal- 
ance Sheet") presents a true and complete statement at May 31, 
1972 of all of the ussets and all of the liabilities, absolute 

or contingent, of Elmenco and the Subsidiaries, including, 
without limitation, liabilities for federal, state and lucal 
taxes. The assets as stated therein have a minimum value sub- 


stantially equal to the value shown for such assets. At May 


31, 1972 neither Elmenco nor any Subsidiary nad any liabilities 

cr obligations of any kind, absolute or contingent, which are not 

reflected on the Balance Sheet. ft shall not be a breach of this 

representation if items of expense not exceeding $10,000 per annum 


are required to be capitalized so long as such capitalized items 


are depreciable for tax purposes. IECONN and IEC acknowledge 
and agree that the method and valuation of inventory on the Fin- 
ancial Statements is correct and that IECONN and IEC shall not 
make any claim that any inventory shovld have been valued on a 


difi rent basis or in any different amount. 


1.10 Since May 31, 1972, there has been r ») 
material adverse change in the financial condition, assets, 
liabilities, properties or business of Elmenco or any Subsidiary 
or the title of Elmenco or any Subsidiary to any of its respec- 


tive properties or assets and, except as set forth in Schedule 


1.10, neither Elmenco nor any Subsidiary has 
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1.10.1 issued or sold any stock, notes, bonds, 
or other corporate securities, or any option to purchase the 


Same, or entered into any agreement with respect thereto; 


1.10.2 except for regular quarterly dividends of 
$3.00 per share, declared, set aside or made any dividend or other 
distribution on its capital stock or redeemed, purchased or ac- 


quired any shares thereof or entered into any agreement in respect 
of the foregoing; 


1.10.3 incurred or paid any obligation or 
liability (absolute or contingent), except current liabilities 
and obligations incurred or paid in the ordinary course of 


business; 


1.10.4 incurred any damage, destruction or 


similar loss, whether or not covered by insurance, materially 


affecting its business or property; 


1.10.5 sold, assigned or transferred any of its 
tangible assets or any patent, trademark, trade name, copy- 
right, license, franchise or other intangible assets or property, 
except in the ordinary course of business; provided, however, 
that the representation contained herein shall not be deemed 
a representation as to ownership by Elmenco of any specific 


patent, trademark, trade name, copyright, license or franchise; 


1.10.6 mortgaged, pledged or granted or suffered 
to exist any lien or other encumbrance or charge on any of its 


assets or properties, tangible or intangible; 


1.10.7 waived any rights of any value or cancelled 


any debts or claims; 


1.10.8 made any changes in compensation payable 
to officers or directors or any material increase in compensa- 


tion payable to other employees; 


1.10.9 engaged in any transaction with any of the 
stockholders of Elmenco, or with any corporation owned or con- 


trolled by any of them; 


1.10.10 entered into any transaction other than 


in the ordinary course of business. 


1.11 Set forth in Exhibit 1.11 annexed hereto and made 
a part hereof are photostatic copies of all of the deeds to 
real property, whether improved, vacant or unimproved, owned 
or leased (as lessor or lessee) by Elmenco or a Subsidiary 
or in which Elmenco or a Subsidiary has any other interest. 
Said list and description includes, without limitation, all 
buildings, plants and structures located thereon. None of 
the property referred to in such deeds is in violation of 
any applicable statute, rule, regulation, law, zoning ordinance, 
order, or requirement affecting said property and Elmenco has 


not received notice of any sich violation. 


1.12 Except as reflected or reserved against in the 
Balance Sheet, Elmenco and the Subsidiaries have good and 
marketable title in fee simple absolute to all real property 
owned by them and good and marketable title to all other 
property and assets owned by them wherever the same may be 


located, including without limitation, inventory, machinery, 
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equipment, materials and other property of every kind, tangible 

and intangible, and including ull property and assets reflected 

on the Balance She:.t and all property and assets acquired since 

May 31, 1972, free and clear of any mortgage, pledge, lien, 

security interest or other agreement, lease, encumbrance, right, 

contract or charge of any nature. All buildings and equipment 

owned or used by Elmenco or a Subsidiary are in operating condi- 

tion and in a state of maintenance and repair. All inventories 

reflected in the Balance Sheet and all inventories thereafter 

acquired are merchantable, have been valued at the lower of ° 
cost or fair market value in accordance with generally accepted 
accounting principles consistently applied, and contain no obso- 
lete or damaged goods except as designated on the inventory 


records of Elmenco and the Subsidiaries. 


1.13 The accounts, notes and sundry receivables 
reflected in the Balance Sheet and the accounts, notes and 
sundry receivables acquired since the date thereof are validly 
created obligations and debts of the respective account debtors 
and obligors who incurred the same and are owned and held free ° 


of all liens, claims, encumbrances and charges thereon. 


1.14 Neither Elmenco nor any Subsidiary is 
a party to or has any contact or commitment of any kind or 
nature whatsoever, written or oral, including, without limitation, 
any lease, license, franchise, employment, consultant or commis- 


sion agreement, or pension, profit-sharing, bonus, stock purchase, 
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retirement, hospitalization, insurance or other plan or arrange- 
ment involving employee benefits, contract with any labor union 
Or contract for services, material, supplies or equipment or for 
the sale or purchase of any of its products or assets, except 
for the contracts set forth in Schedule 1.14 annexed nereto and 
made a part hereof, true copies of each of which have been in- 


itialled for Elmenco or for a Subsidiary by a duly authorized 


off r thereof and delivered to IEC and except for purchase or 
sale order: ecuted in the ordinary course of busi > in amounts 
less than $1,000. Each of the contract and commit- 


ments referred to herein or in Schedule 1.14 is valid and exis- 
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ting, in full force and effect and enforceable in accordance with 
its terms and no party thereto is in default and no claim of 
default by any party has been made or is now pending and there 
does not exist any event which with notice or the passing of 
time or both would constitute a default or would excuse perfor- 
mance by any party thereto. Each of such contracts and commit- 
ments was made at established market prices at the time made 
(or if no established market price existed, the same resulted 
from bona fide arms length negotiations). No stockholder of 


Elmenco has any interest in any such contract or commitment. 


1.15 Schedule 1.15 annexed hereto and made a part 
hereof is a true and complete list, brief description and 
schedule cf expiration dates of all policies of fire, liability 
and other forms of insurance owned or held by Elmenco or 


Subsidiary. All of such policies are valid and binding and 


in full force and effect as of the date hereof. 


ss 
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1.16 There are no actions, suits or proceedings or 
investig:.1ons pending or threatened against or affecting the 
business, operations or financial condition cf Elmenco or any 
Subsidiary, at law or in equity, in any court or before any 


federal, state, municipal or other governmental department 


’ 

commission, board, bureau, agency or instrumentality, nor i 
there any basis for any such action, suit, proceeding or investi- 
gation. Neither Elmenco nor the Subsidiaries are in default 
with respect to any ‘judgment, order, writ, injunction, or decz 
in any court or before any federal, state, municipal or ot r 
governnr tal department, commission, board, bureau, ag sy o!1 
instrumentality. 

Ai37 Al: sepol ‘ hedules, registrati i {oy 
returns heretofore required to be filed or made by Elmenc 
or any Subsidiary with any administrative agency of the federal 
or any stat r local governments have been filed or made. 


Elmenco has complied with all statutes, regulations, rules and 
orders of all federal, state, municipal and other governmental 
departments, commissions, boards, bureaus and agencies relating 
to or affecting the conduct of their business or the maintenance 
of their properties, including, without limitation, all statutes, 
regulations, rules and orders relating to the employment of 


labor. 


1.18 Elmenco and the Subsidiaries have duly 
filed all federal, state, county and local income, excise and 
other tax returns and reports req.‘red to have been filed up 


to the date hereof. Elmenco and the Subsidiaries have paid all taxes 


of 
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interest and penalties shown on such returns or reports or clai~ d 
to be due to any federal, state, county, local or other taxing 
authority and there is no basis for any additional claim or 


assessment. Elmenco and the Subsidiaries have paid or made 


adequate provision in the Balance Sheet for all taxes payable 
On or prior to and with respect to all periods ending prior 
to the date thereof. Neither Elmenco nor any of the 
Subsidiaries have any liability for any taxes, interesr or 
penalties of any nature whatsoever, other than those shown 

on the Balance Sheet and other than liabilities for taxes 
which may have accrued since the date thereof in the 

ordinary course of business. The federal tax returns of 
Elmenco and the Subsidiaries have heen audited for all 


years to and including the fiscal year ended May 31, 1971 


There shall be no liability hereunder for any additional 
taxes payable resulting from or attributable to the increase 


in valuation of any assets reflected on the Financial Statements 


1.19 Except as set forth in Schedule 1.19, there 
are no threats of strikes, work stoppages or dem.nds for 
collective bargaining by any union or labor organization, 
against or including Flmenco or any Subsidiary; no 
grievances, disputes or controversies with any union or any 
other organization of the employees of Elmenco or any 
Subsidiary; and no pending or threatened arbitration pro- 
ceedings involving an employment grievance, dispute or con- 


troversy. 


1.20 Neither Elmenco nor any of the Subsidiaries are r 
a party to or otherwise bound by any contract, commitment 


or undertaking (contractual or otherwise) which is adverse 
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to the business, propertie. or assets of Elmenco or any 


Subsidiary. 


1.21 No representation or warranty hereunder, and 
no document, instrument, certificate or schedule furnished 
pursuant hereto or in connection with the transaction con- 
templated hereby, contains any untrue statement of material 
fact, or omits to state a material fact necessary to make th: 


Statements or facts contained herein or therein not misleading 


1.22 Neither Elmenco nor any Subsidiary has 
filed a consent of the type authorized by Section 341(f) of the 


Inicrnal Revenue Code of 1954, as amended. 


1.23 Set forth in Schedule 1.23 annexed hereto 
and made a part hereof is a true and complete list of the nar 
of each bank in which Elmenco or any Subsidiary presently 
has an account or safe-deposit box and the names of all persons 


presently authorized to draw thereon or have access thereto. 


1.24 No conflict exists with rights of others 
in respect of patents, trademarks, trade names or copyrights 
now used in the conduct of the business of Elmenco and its Sub- 
Sidiaries or in respect of trade secrets, formulae, processes, 
designs or know-how used in the conduct thereof. Use of Elmenco's 
and the Subsidiaries' machinery and equipment and processes used 
in connection therewith are not in violation of or subject to 
any patent, license or other right os any person or subject to 
payment of any royalty or any fee and there exists no claim 


of such a violation or of any limitation in connection therewith. 
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1.25 All of the foregoing representations and 
warranties shal) be true, accurate and complete on and as of the 


"Effective Date" of the merger, as such term is defined in Paragraph 
3 below. 


2. Merger 
2.1 On the Effective Date, Elmenco shall be merged 
into IECONN which shall be the Surviving Corporation under the 
name The Electro Mctive Manufacturing Company, Incorporated. 


The separate existence of Elmenco shall cease and IECONN shall 


continue to exist as a corporation created and governed by the 


laws of the State of Connecticut and the Surviving Corporation 
shall possess and enjoy all the rights, privileges, immunities, 
powers, purposes and franchises, as well of a public as of a 
private nature, and shall be subject to all of the restrictions, 
disabilities and duties of each of the Constituent Corporations; 
all of the property, real, persona] and mixed, and all debts 

due to Elmenco on whatever account, as well as stock subscrip- 
tions and all other things in action of or belonging to Elmenco 
shall be vested in the Surviving Corporation; and all property, 
rights, privileges, power~ =nd franchises, and all and every 
other interest shall be thereafter as effectively the property 
of the Surviving Corporation as they were of Elmenco and the 


title to any real estate vested by deed or otherwise in Elmenco 


shall not revert or be in any way impaired by reason of 
this merger, provided that all rights of creditors and all 
liens upon any property of Elmenco shall be preserved unim- 
paired, and all debts, liabilities and duties of Elmenco 
shall thenceforth attach to and may be enforced against the 
Surviving Corporation to the same extent as if said debts, 


liabilities and duties had been incurred or contracted by it. 


2.2 The Certificate of Incorporation of IECONN 


is hereby amended, effective on the Effective Date, by changing 


Article FIRST thereof so as to read in its entirety as follows: 


"The name of the corporation is Electro 


Motive Manufacturing Company, Incorporated." 


On the Effective Date, the Certificate of Incorporation of 
IECONN, as hereby amended, shall be the Certificate of Incorpora- 


tion of the Surviving Corporation. 


2.3 The By-Laws of IECONN in effect at the 
Effective Date shall continue in force and be the By-Laws of 
the Surviving Corporation until the same shall thereafter be 
altered, amended or repealed in accordance with the Certificate 


of Incorporation, such By-Laws and applicable law. 


2.4 The Directors of the Surviving Corporation 
shall be the Directors of IECONN at the Effective Date, each 
to hold office until his successor has been elected and 


qualified. 


2.5 The officers of the Surviving Corporation 


shall be the officers of IECONN at the Effective Date, each 


to hold office in accordance with the By-Laws of the Surviving 


Corporation. 


3. Effective Date of Merger 
The Effective Date of the merger shall be that date 


upon which there is filed in the office of the Secretary of 


State of the State of Connecticut a copy of the Agreement which 


filing shall be made simultaneously with or immediately after 
but on the same day as the closing of this transaction. The 
closing of this transaction shall be held at such place 

as shali be determined by IEC, on the third business day 


following the receipt by IEC cf the “Certifiee Financial 


Statements" (as such term is defined in Paragraph 5.2 


below) or, if Elmenco shall dispute the Certified Financial State- * 
ments, then on the third business day following resolution of such 

dispute, or on such other date and at such other place as the 

parties hereto shall mutually agree voon, provided, however, that 

in the event that each of the conditions set forth in Paragraph 6 

oi the Agreement shall not have been satisfied or waived by the 

party for whom such condition shall have been given, the closing 

shall take place on the third business day following the satisfaction 

or waiver of all such conditions, or on such other date as the parties 


hereto shall mutually agree upon. 


4. Effect of Merger and Payment 
4.1 Each share of IECONN stock outstanding on the 


Effective Date and all rights in respect thereof shall continue 
to be outstanding and shall represent one share of stock of the 


Surviving Corporation. 
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4.2 The holder of each share of Elmenco Stock 
(i) who shall not have objected to the merger and demanded 
payment of the value of his shares in accordance with the 
applicable provisions of the corporate law of the State of 
Connecticut and (ii) who shali have surrendered the certificate 
theretofure representing such share of Elmenco Stock shall 
receive in exchange therefor tne amounts and in 
the manner referred to in Paragraphs 4.2.1 and 4.2.2 below. 
Until so surrendered, each outstanding certificate which, prior 
to the Effective Date, represented shares of Elmenco Stock shall, 
after the Effective Date, be deemed for all corporate purposes 
not to evidence the ownership of any shares of Elmenco, IECONN 
or the Surviving Corporation but shall be deemed solely to 
evidence the right to receive payments, without interest, in 


accordance with this Paragraph 4. 
4.2.1 From and after the Effective Date but 


in no event prior to the receipt by IECONN of the proceeds from 
the financing referred to in Paragraph 6.1.6 below, each such 
holder shall be paid the sum of Eighteen Hundred ($1,800.00) 
Dollars per share for each share of Elmenco Stock surrendered 
by certified or bank cashier's check plus an amount equal 

to six percent per annum on such stockholder's pro rata 


Share of $8,000,000 from June 1, 1973, to the Effective Date. 


4.2.2 In addition to the amount paid to each 
such holder pursuant to Paragraph 4.2.1, concurrently therewith 
there shall be deposited into an Escrow Fund ("Escrow Fund") in 
respect of each such holder for each share of Elmenco Stock so 
surrendered the sum of $265.58223. .The Escrow Fund shall be 
deposited in an account the joint name of IEC, on one hand and 
the firm of Apter, Nahum and Lenge (the “Agent") on the other 


established as soon as reasonably practicable after the Effective 
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Date in a commercial bank or banks of good standing in the State 
of New York and shall be administered, invested, reinvested and 
managed and withdrawn only upon jointly executed instructions to 
such bank or banks bearing the joint signature of a member of 
the firm constituting the Agent and a duly authorized officer 


of IEC. The Escrow Fund shall be applied in the manner provided 


in Paragraph 7 below. 


4.3 The shares of Elmenco stock of holders whe 


shall have objected to the :nerger and demanded payment of the 
value of their shares shall, after the Effective Date, be deemed 
for all corporate purposes not to evidence the ownership of any 
shares of Elmenco, IECONN or the Surviving Corporation, but shall 
be deemed solely to evidence the right to receive payments in 
accordance with the applicable provisions of the corporate law 


of the State of Connecticut. 


5. Covenants of Elmenco Prior to Effective Date 

5.1 Elmenco will submit and recommend the merger 
of Elmenco into IECONN to its stockholders at a special meeting 
thereof to be duly called and held on the earliest practicable 
date. By their execution of this agreement, Julius Apter, 
Joseph Flanzer and John »inder agree to vote in favor of the 
merger. 

5.2 As soon as practicable after the date hereof, 

% IECONN shall cause to be conducted and Elmenco shall authorize 
and permit the conduct of an audit of the books and records of 
Elmenco and the Srbsidiaries as of the close of business on 
February 28, i°?; by Peat, Marwick, Mitchell and Co., indepen- 
dent certified pw i ~ accountants ("Peat, Marwick"). Such audit 
shall include the preparation of a consolidated balance sheet of 


Elmenco and the Subsidiaries at February 28, 1973 and related 
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consolidated statements of earnings, retained earnings and 
changes in financial condition for the nine month period then 
ended, all of which shall be certified to by Peat, Marwick as 
having been prepared in accordance with generally accepted 
accounting principles consistently applied (the "Certified 
Financial Statemerts"). In the event that Elmenco shall dis- 
pute the Certified Financial Statements, such dispute shall be 
resolved by arbitration in accordance with the rules then 
obtaining of the American Arbitration Association. 

5.3 Between the date hereof and the Effective 
Date, Elmenco shall and shall cause the Subsidiaries to: 

5.3.1 take all action necessary to 
effectuate this Agreement; 

5.3.2 continue to be insured against all 
risks normally insured against by companies similarly situated 
and in amounts normally insured; 

5.3.3 file All federal, state or local tax 
returns required to be filed by each of them, respec ‘vely, 
and to pay taxes shown to be due on such revurns; 


5.3.4 file all reports, schedul and/or 


returns of any administrative agency of federal, state or 


local governments required to be filed by each of them, 
respectively; 

5.3.5 conduct their business in their usual 
and ordinary manner and not enter into any transactions other 
than in the usual and or inary course of such business without 


the prior written consent of IECONN. 


5.4 From the date hereof until the Effective 


Date, Elmenco will not, without the prior written consent 

of IECONN, grant any right or option to any party to purchase 
or otherwise acquire any Elmenco Stock or any interest therein 
or any part ther of or suffer, cause or permit any material 
adverse change in the financial condition, assets, liabilities, 
properties or business of Elmenco or any Subsidiary or the 
title of Elmenco or any Subsidiary to any of its respective 
properties or assets, and Elmenco will not and will not suffer, 
Cause or permit any Subsidiary to: 

5.4.1 issue or sell any stock, notes, bonds 
or other corporate securities, or any option to purchase the 
same or enter into any agreement with respect thereto; 

5.4.2 declare, set aside or make any 
dividend or other distribution on its capital stock or 
redeem, purchase or acquire any shares thereof or enter 
any agreement in respect of the foregoing, except that Elmenco 
May declare, set aside and make payment of a dividend of $3.00 
per share to holders of record of the capital stock of 
Elmenco on March 31, 1973; 

5.4.3 incur or pay any obligation or liability 
(absolute or contingent), except current liabilities and oblig- 
ations incurred in the ordinary course of business; 


-4.4 incur any damage, destruction or similar 


uw 


loss, whether or not covered by insurance, materially affecting 
its property or business; 

5.4.5 sell, assign or transfer any of its 
tangible assets or any patent, trademark, trade name, copyright, 
license, franchise or other intangible assets or property except 


in the orc! aary course of business; 
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5.4.6 mortgage, pledge, grant or suffer 


to exist any lien or other encumbrance or charge on any of 


its assets or properties, tangible or intangible; 

5.4.7 waive any rights of any value or 
cancel any debts or claims; 

5.4.8 make any changes in compensation 
payable to officers or directors or any material increase in 
compensation payable to other employees, other than in accor- 
dance with previously established business practices; 

5.4.9 enter into any transactions other than 
in the ordinary course of business; or 

5.4.10 engage in any transaction with its 
stockholders or any of them or with any corporation owned or 


controlled by any of them. 


5.5 Between the date hereof and the Effective Date, 
IECONN shall have the right to make such investigation of the 
properties, plants, business and financial condition of Elmenco 
and the Subsidiaries as it deems necessary or advisable. In order 
to permit such investigation, Elmenco shall grant to IECONN and 
its agents and representatives all reasonable access to Elmenco's 
and the Subsidiaries' premises, books and recc: is and Elmenco 
will furnish IECONN with financial and operating data and other 
information with respect to the business and properties of Elmenco 
and the Subsidiaries as IECONN shall from time to time reasonably 
request. In the event that this agreement is not consummated, 
IECONN and IEC shall keep confidential any information (unless 
readily ascertainable from public or published information or 


trade sources) obtained from Elmenco concerning the properties, 


operations and business of Elmenco and the Subsidiaries and 
shall return to Elmenco any statements, documents or other 
written information obtained from Elmenco and the Subsidiaries 


in connection with this agreement. 


6. Conditions to Effectiveness of Merger 


6.1 The obligation of IECONN to complete the 
merger shall be subject to the satisfaction of the following 


conditions, or the waiver thereof by IECONN: 


6.1.1 Each of the agreements and covenants 
of Elmenco to be performed on or before the Effective Date 
pursuant to the terms hereof shall have been duly performed. 

6 > The representations and warranties 
of Elmenco set forch in this Agreement shall have been true 
when made and shall be true on and as of the Effective Date. 
Counsel to, and the accountants for IECONN shall be satisfied, 
upon reasonable investigation of Elmenco's and the Subsidiaries' 
corporate proceedings and records, that the representations 
and warranties of Elmenco are, on their face, accurate and correct. 

6.1.3 The net worth at February 28, 1973 of 
Elmenco and the Subsidiaries as shown by the Certified Financial 
Statements shall not be less than $7,500,000. 

6.1.4 No injurction or restraining order shall 
be in effec: to torbid or enjoin the consummation of the agree- 
ment. 

6.1.5 At the closing, Elmenco shall have 


delivered to IECONN: 
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6.1.5.1 The written opinion of counsel 
to Elmenco, dated as of the Effective Date, stating their 
opinion that 

(i) Each of Elmenco and the Subsidiaries 
is a corporation duuy organized, validly existing and in good stand- 
ing under the laws of the jurisdiction of its incorporation and 
Elmenco has a duly authorized capital stock consisting of 3,879 
shares of Common Stock, par value $10.00 per share, of which 
3,873 shares are duly issued and outstanding; 

(*i) Each of EJmenco and the Subsidiaries 
has the corporate power to own and hold the respective property 
held by it and to carr’ on its respective business as such is 
now being conducted; 

(iii) The Elmenco Stock and the outstandine 
capital stock of the Subsidiaries have bee: validly issued and a 
are fully p2id and non-assessable; 
(iv) All actions and proceedings required by 

law or this Agreement to be taken by Elmenco at or prior to 
the Effective Date in connection with this Agreement and the 
transaction provided for .erein have »veen duly and validly taken; 

(v) To the best of such counsel's knowledge, 
there is no litigation or other proceeding pending or threatened 
in writing against Elmenco or the Subsidiaries or to which Elmenco 
or any Subsidiary is or would be a party which would have an 
adverse effect on the business or property of Elmenco or the 
Subsidiaries or on the ability of Elmenco to perform its oblig- ‘ 


ations hereunder. 
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6.1.5.2 Written agreements executed by 
Messrs. Joseph A. Flanzer, Philip Bein, John J. Sinder, 
Irving Bein, 7. Kevin Foley, Arthur Evans, Saul Lewis, Joseph 
Regan, Herbert Segar, Richard Bergeror, Joseph Lusky, and 
Ernest Gootman, in form and substance satisfactory to IECONN, 
providing, without limitation, that each of such persons will not 
directly, or indirectly, own, manage, operate, join, control, part- 
icipate in, invest in or otherwise be connected with, in any manner 
whether as an officer, employee, partner, investor or otherwise, 
any business entity which is engaged in the importation, manu- 
facture, design, sale or marketing of electronic components in 
competition with Elmenco or any of the Subsidiaries or the 


Surviving Corporation. 


6.1.6 Elmenco shall have cooperated with IECONN 
and IEC to enable IECONN to obtain the financing necessary to 
consummate this transaction and IECONN and IEC shall have con- 
cluded all arranc nents in respect of, and shall have obtained 


such financing. 


6.2 The obligation of Elmenco to close hereunder 
shall be subject to the satisfaction of the following con- 


ditions, or the waiver thereof by Elmenco: 


6.2.1 No injunction or restraining order shall 
be in effect to forbid or enjoin the consummation of this agree- 


ment. 


6.2.2 At the closing, IECONN shall have de- 
livered to the Agent evidence satisfactory to the Agent that 
IECONN has concluded all arrangements in respect of the financing 
referred to in Paragraph 6.1.6 above and that IECONN will receive 
the proceeds from such financing to enable it to make the payments 


in the manner and to the extent required in Paragraph 4 above - 
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7. %Indemnifications 
7.1 %IEC, IECONN and the Surviving Corporation 

(the "Indemnified Party") and each of them shall be indemnified, 
in the manner provided below, against, for and in respect of any 
and all damages, losses, obligations, liabilities, claims, en- 
cumbrances, deficiencies, costs and expenses, including, with- 
out limitation, reasonable attorney's fees and other costs and 
expenses incident to any suit, action, investigation, claim or 
proceeding (all hereinafter referred to collectively as "Losses") 
suffered, sustained, incurred, or required to be paid, by any of 
them by reason of any breach or failure of observance or perform- 
ance of any covenant made by Elmenco or relat.ng to or arising out 
of any representation, warranty, covenant, agreement or commit- 


ment being untrue or incorrect in any respect or arising from redemp- 


tion fF Elmenco for shares ofits capital stock; provided, however, 
that (a) all liability under this Paragraph with respect to any loss 
shall be payable out of and shall not exceed the balance of the 


Escrow Fund then remaining at the time of such loss and (b) the first 


$400,000 of Losses shall be paid by the Surviving Corporation 


or IEC and shall not be a charge against the Escrow Fund. 


7.1.1 If any claim is asserted to whic. ‘he 4 
indemnifications contained in this Paragraph shall apply, or 
to which an Indemnified Party proposes to assert that these 
indemnifications apply, then, on or before the 30th calendar 
day after the asse.tion of the claim, the Indemnified Party 
shall give notice of the claim to the Agent. The omission to 
so notify the Agent shall eliminate any liability for indemni- 
fication which otherwise might exist with regard to such claim. 
7.1.2 The Agent shall have the right upon 


giving notice to the Indemnified Party on or before the tenth 
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calendar day after his receipt of notice of the claim re- 
ferred to in Paragraph 7.1.1, to join in the defense of 

the claim, through IEC's attorney, or an attorney satisfactory 
to IEC, the expenses of which participation shall be payable 
out of the Escrow Fund. If the Agent fails to give such notice 
within the specified time, he shall be deemed to have elected 


not to join in the defense of the claim. 


7.1.3 If the Agent elects to join in the 
defense: 

(i) the Indemnified Party agrees to 
cooper te and make available all books and records as may be 
requires’ in connection with the defense; 

(ii) the Indemnified Party shall have 
the right to conduct the defense, with :irticipation by the 
Agent as aforesaid; 

(iii) the Indemnified Party shall have 
the right to compromise and settle the claim with, and only 
with, prior consent of the Agent, which consent shall not be 
unreasonably withheld; 

(iv) the Agent shall have the right 
to compromise and settle the claim with, and only with, the 
prior consent of the Indemnified Pe~ty. which consent shall 
not be unreasonably withheld; and 

(v) all persons entitled to any interest 
in the Escrow rund shall be bound by any ultimate juigment or 
settlement as to the existence and amount of the claim, and 
the am unt of the judgment or settlement shall be conclusively 


deemed, for all purposes of this Agreement to be liability on 
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account of which the Indemnified Party is entitled to 


be +: uemified. 


7.1.4 If the Agent does not elect or is 


deemed not to have elected to join in the defense 


(i) the Indemnified Party alone 
shall have the right to conduct such defense; 

(ii) tne Indemn‘.iied Party shall 
have the right to compromise and settle the claim without 
the prior consent of the Agent; and 

(iii) all persons entitled to any 

interest in the Escrow Fund shall be bound by any ultimate 
judgment or settlement as tothe existence and amount of the 
claim, and the amount of the judgment or settlement shall be 
conclusively deemed, for all purposes of this agreement, to ” 
‘be a liability on account of which the Indemnified Party is 


entitled to be indemnified. 


7.2 In order to provide for the payment to the 
Indemnified Party of amounts for which it may be entitled 
to under this Paragraph 7, the Escrow Furd shall be applied 
from time to time to the extent necessary, in payment of any such 
amounts. Upon the expiration of 15 months from the Effective Nate, 


there shall be disbursed from the Escrow Fund to the Agent for 
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distribution to the persons entitled thereto, as their interest 


May appear, the balance of the Escrew Fund less an amount equal 
to the sum of all claims asserted hy any Indemnified Party pursuant 
to this Paragraph 7 which shall not theretofore have been dis- 
posed of pursuant hereto. Any monies which wouid have been 
disbursed from the Escrow Fund to the Agent but for the assertion 
of a claim shall be disbursed to the applicable Indemnified Party 
or to the Agent for distribution to the persons entitled thereto 
upon disposition of such claim and in accordance with the terms 
of such disposition. 

No person shall have any liability to any Indemnified 


Party except out of and tc the extent of the Escrow Fund. 


8. Authority of Agent. The holders of the Elmenco 
Stock shall be deemed to have authorized the Agent to act on 
their »vehalf, to receive and disburse payments, to receive and 
give any notices and otherwise to act on their behalf as con- 


templated by the provisions of this agreement. 


9. General Provisions. 
9.1 All of the representations, warranties, 
covenants and agreements made by the parties to this Agreement 
shall survive the execution and delivery of this Agreement and 


the consummation of the transaction contemplated hereunder, but 


such representations and warranties shall terminate upon the 
expiration of 15 months from the Effective Date in accordance 
with Paragraph 7 above. 

“9.2 In the event that the merger shall not 
be consummated, each of the parties hereto shall pay all 
expenses incurred by it or them incident to preparing for, 


entering into and carrying into effect the Agreement. 


o 
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§.3 Any notice, report, demand or payment 


required, permitted or desired to be given pursuant to any 
of the provisions of this Agreement shall be deemed to have 
been sufficiently given or served for all purposes if sent 
by certified or registered mail, return receipt requested, 


and postage prepaid as follows: 


If to IFC and IECONN: 


316 South Service Road 
Melville, Long Island, New York 


with a copy to Messrs. Golenbock and Barell, 60 East 42nd 


Street, New York, New York 10017. 


If to Elmenco: 
c/o Julius Apter, Esq. 
Apter, Nahum and Lenge 


101 Pearl Street 
Hartford, Connecticut 


Any of the foregoing parties may at any time and from time to 
time changes the address to which notice shall be sent hereunder, 
by notice to the other parties given under this Paragraph. The 
date of the giving of such notice shall be the datr of the post- 


ing of the mail. 


9.4 Each of the parties covenants and represents 
to the other that there are no claims for brokerage commissions 
or finder's fees in connection with the negotiation of this Agree- 
ment and the performance of the transactions contempiated 
hereunder resulting from any action taken by it. Each of the 


parties agrees to exonerate, indemnify and hold harmless the other 


in respect of any and all losses sustained by the other as a result 


ee 


of the liability to any broker or finder on the basis of any 


arrangement, agreement or acts made hy or on behalf of such party 


with any other person or persons whatsoever. 


9.5 Each of the parties covenants and represents 
to the other that from time to time, as and when requested by 
the Surviving Corporation or by its successors or assigns, they 
and their proper ofticers and directors will execute and deliver 
or cause to be executed and delivered, all such deeds and instru- 
ments, and will take or cause to be taken all such further or 
other action, as the Surviving Corporation may deem necessary 
or desirable in order to vest in and confirm to the Surviving 
Corporation title to and possession of all of the property and 
rights of the Constituent Corporations and to otherwise carry out 
the intent and purposes of this Agreement. The Surviving 
Corporation will pay the customary 1973 Christmas bonus of 
Elmenco. 

9.6 This Agreement constitutes the entire agree- 
ment among the parties hereto with respect to the subject 
matter hereof. The representations, warranties, covenants 
and agreements set forth in this Agreement and in any financial 
statement, schedule or exhibit delivered pursuant hereto, con- 
stitute all of the representations, warranties, covenants and 
agreements set forth in cnis Agreement and in any financial 
statement, schedule oc: exhibit delivered pursuant hereto, con- 
stitute all of the representations, warranties, covenants and 
agreements among the parties hereto and upon which the parties 
have relied and no change, modification, addition or termina- 
tion of the Agreement or any part thereof shall be valid unless 
in writing and signed by or on behalf of the party to be charged 


therewith. 
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waiver of the provisions hereof shall 


be effe ‘ :s in writing and signed by the party to be 
charged 1 iu 1c) aiver. No waiver shall be deemed a continu- 
ing waiver o* waiver in respect of any subsequent breach or 


default, either of similar or different nature unless expressly 


so stated in writing. 


9.8 The headings or captions under paragraphs of 
this Agreement are for convenience and reference only, and do 
not form a part hereof, and do not in any way modify, inter- 
pret or construe the intent of the parties or affect any of the 


provisions of this Agreement. 


9.9 This Agreement shall bind and inure to the 


benefit of the parties hereto and their respective heirs, legal 


representatives, successors and assigns. 


9.10 In the event that the closing does not oO .cur 


on or before July 31, 1973, unless such date shall be extended 
upon the agreement of IECONN, Elmenco and IEC, this Agreement 
shall be terminated and neither party shall have any obligation 


to the other. 


_ IN WITNESS WHEREOF, the parties hereto have caused 


this Agreement to be signed as of the date and year aforesaid. 


ACCEPTED AND AGREED IECONN, INC. 


TO AS TO PARAGRAPH 5.1 


S/ Julius Apter By: S/ Benjamin B. Grossman, Pres. 
JULIUS APTER 


THE ELECTRO MOTIVE MANUFACTURING 
S/ Joseph A. Flanzer COMPANY, INCORPORATED 


JOSEPH FLANZER 


By: S/ Joseph A. Flanzer, Pres. 


S/ John J. Sinder 


JOHN SINDER 
INTERNATIONAL ELECTRONICS CORPORATION 


By: S/ Benjamin B. Grossman, Pres. 
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RE: IECONN-ELMENCO-IEC AGREEMENT 


SCHEDULE ..19 


Except that a hearing was held before the National Labor Relations 
Bord t termine the extent of the bargaining uni’ of the employees in 
Soc 1Ca “sina. No decision has been received as of this ‘tate. 


MEMORANDUM OF DECISION ON PLAINTIFFS' 
MOTION TO DISQUALIFY DEFENDANTS' ATTOR tEYS 
By this motion the plaintiffs seek an order disquali- 
fying Julius Apter and any member of the law firm of Apter, 
Nahum & Lenge from participation in the court proceedings of 


this lawsuit as counsel for any of the defendants. 


I. 


of the suit, but which form the basis for the motion, have 


been presented to the court by affidavits, and these are 


Certain facts not immediateiy relevant to the merits 
| 


not in dispute in any material respect. Only a summary state- 
ment of them is ieces:ary to an understanding of the issue 
raised by the motion. 

The lawsuit brought by the plaintiffs seeks damages 
against several defendants, among whom are Attorneys Julius 
Apter, and Julius Apter, Morris Apter, and Nicholas Lenge, 
d/b/a Apter, Nahum & Lenge. The claim is that in the sale 
of stock of the former Electro Motive Manufacturing Co. to 
the plaintiffs, the defendants violated the provisions of the 


federal Securities and Exchange Act and commicted acts of 


common law fraud and misrepresentation. In the course of the 
transaction which led to the sale of that stock of Electro 
Motive to the plaintiffs for more than seven million dollars, 
the defendant Julius Apter acted as counsel and as the | 
principal negotiator for all stockholders, inclu.’ing miners 
Not only was he a stockholder, he was an officer and director 
of Electro Motive and its attorney. In addition, he was sole 
trustee for seven trusts that were selling stockholders, and 
trustee of a principal creditor, which was required to modify 
its loan obligation as a condition of the sale. In wearing 
all of the different hats of those several interests, he acted 
in the appropriate capacity for each of them, actively par- 
ticipating in the negotiations culminating in the sale. The 
contentions of the plaintiffs are that the course of these 
negotiations is laced with fraud, artifice, risrepresentation | 
and the like by tl» defendants, and, that at a crial, the 
defendant Julius Apter will perforce be called upon to testify 
as a witness with respect to matters matvrial to all of the 


issues presented by the Jefendants’ denial of misconduct. 


Il. 

Under the foregoing facts, the issue on this motion is 
whether Julius Apter or any member of the firm of which he is 
or was a menber ought to be permitted to act as counsel at a 
trial where it is obvious that he will be called to testify 
as a witness to matters which will be in dispute. While 


there is no statutory obligation upon the federal courts to 
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apnly the Disciplinary Rules of the Code of Professional 
ieiiaeeatees and Canons of Judicial Ethics of the American 
Bar Association (1971) in deciding motions to disqualify 
‘nical "the courts' inherent power to assure compliance 
with these prophylactic rules of ethical conduct" is unques- 
tionable. See ( »neral Motors Corporation v. City of New 
York, 501 F.2d 639, 643 n.11; Draganescu v. First National 
Bank of Hollywood, 502 F.2d 550 (5th Cir. 1974). The local 
rules of this court explicitly provide: "This court recog- 
nizes the authority of the 'Code of Professional Responsibil- 


ity of the American Bar Association.'" Rule 2(f). 


ETE; 

It may safely be said that most courts and members of 
the legal profession have come to an agreement as to which of 
the disparate roles of advocate or witness a lawyer should 
fulfill in the trial of a law suit during which he will be 
called as a witness on a contested matter. The salutary 
ethical considerations which justify the rule that an 
attorney may not testify at the trial of a case which he is 
conducting as counsel have been fully elaborated in several 


cases, e.g., United Parts Mfg. Co. v. Lee Motor Products, 


Inc., 266 F.2d 20 (6th Cir. 1959);-Lau Ah Yew v. Dulles, 257 


——_—<—<—$—_$_$_$$_——————— 
{ ee 
er 


1/ 
An order denying disqualification is appealable as a "final" 
order under 28 U.S.C. § 1291, see Silver Chrysler Plymouth 


Inc. v. Chrysler Motors Corp., 496 F.2d 800 (2d Cir. 1974) 
(en banc). 
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F.2d 744 (9th Cir. 1958); Secrs, Roebuck & Co. v. American 
Plumbing & Supply Co., 19 F.R.D. 329 (E.D. Wis. 1954); 
Sorrin v. Pacific Finance Corp., 37 F. Supp- 527 (S.D. N.Y. 
1941); State v. Blake, 157 Conn. 99, 103 (1968); Jennings Co. 
v. Di Genova, 107 Conn. 491 (1928). There is no need to re- 
state the extensive discussion in those cases here nor en- 
large upon the historical development of the rule which is 
found in 6 J. Wigmore, Evidence § 1911 (3d ed. 1940). The 
rationales for the rule are epitomized in Canon EC 5-9 of the 
Code of Professional Responsibility which provides: 
"Occasionally a lawyer is called upon to 

decide in a particular case whether he will be 

a witness or an advocate. If a lawyer is both 

counsel and witness, he becomes more easily 

impeachable for interest and thus may be a less 

effective witness. Conversely, the oppcsing 

counsel may be handicapped ‘in challenging the 

credibility of the lawyer when the lawyer also 

appears as an advocate in the case. An advocate 

who becomes a witness is in the unseemly and 

ineffective position of arguing his own credi- 

bility. The roles of an advocate and of a 

witness are inconsistent; the function of an 

advocate is to advance or argue the cause of 

another, while that of a witness is to state 

facts objectively." 
The Code includes Disciplinary Rules which "state the minimum 
level of conduct below which no lawyer can fall without being 
subject to disciplinary action." See Preliminary Statement 
to the Code, p.1l. In this manner the ethical concepts set 
out in the Code, which are considered necessary to preserve 


public confidence in the integrity of proceedings conducted 


in a court of law, have been subdivided into highly specific 
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and narrowly defined problems. Disciplinary rule DR 5-101(B) 


provides: 


"A lawyer shall not accept employment in con- 
templated or pending litigation if he knows 
or it is obvious that he or a lawyer in his 
! firm ought to be called as a witness, except 
that he may undertake the employment and he 
or a lawyer in his firm may testify: [the 
exceptions are irrelevant and omitted]. 2/ 


To assure compliance with this rule of ethical conduct the 
motion to disqualify Julius Apter and the members of the law 
firm of Apter, Nahum & Lenge from participating in the con- 
3/ 

duct of the trial of this case is granted.~ 

And it is, 

SO ORDERED. 

wv 
Dated at Hartford, Connecticut, this of? “day of 


February, 1975. 


eS ey eee 


M. Joseph Blumenfeld ‘ 
United States District Judge 


2] 
~ Before the Canons were cast in language designed for disci- 
plinary eaforcement, Canon 19 provided as follows: 


"When a lawyer is a witness for his client, ex- 
cept as to merely formal utters, such as the 
attestation or custody of an instrument and the 
like, he should leave the trial of the case to 
other counsel. Except when essential to the 

ends of justice, a lawyer should avoid testifying 
in court ir behalf of his client." ABA, Opinions 
of the Committee on Professional Ethics and 
Grievances with the Canons of Professional Ethics 
Annotated 15 (1957). 


3/ 
The defendant law firm has counterclaimed for legal fees 
rendered to Electro Motive in connection with the sale. But 
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wholly apart from that, te ethical obligations of all members 
of a law firm are treated as joint and several. The Supreme 
Court of Connecticut observed in Jennings Co. v. Di Genova, 
supra, 107 Conn. at. 498-499: 


\ 
". . . we see no legal or logical difference 
between the position of a partner who is the 
advocate in the cause and the onl at who is a 
sharer in the fees obtained but who does not 
appear as an attorney in the conduct of the 
case. They are each responsible for the liti- 
gation. .. . The public will be apt to think 
that the lawyer, whether he is an active partner 
in the conduct of the trial and also a material 
witness, or an inactive partner and a material 
witness, will be inclined to warp the truth in 
er the interest of his client. If this feeling 
a will be more easily generated in the case of 
the active partner than in the case »* ‘ie in- 
active partner, it will only be a qve:‘.on of 
degree. In either case, the distrusi will be 


created. The rule of prohibition for the in- 
active partner, as for the active partner, is 


for his own protection, not because the court 


thinks that he, in either case, will in fact 


often be exposed to temptation, but to avoid 
the appearance of wrongdoing. Integrity is the 


very breath of justice." (Emphasis added). 


) 
; 


Stimulated by the plaintiffs’ motion to disquaiify 
a defendant's attorney and his partners at lew on the ground | 


that he will be a witness to material matters at che trial 


ee 


(see memorandum of decision filed contemporaneous ly here-~ 
with), the defendants move to disqualify the plaintiffs’ 
trial attorney. 

The basis for the motion is found only in the affi- 
davit of Morris Apter, who is named as a defendant in this 
case. From that it appears that Morris Apter is one of thre¢ 
co-executors of the estate of Samuel Roskin; Donald P. 


| 


Richter has been employed by the three co-executors to act 


==——— 


as counsel in matters connected with the probate of the 


Roskin estate; and, Donald P. Richter is a law partner of 


J. Read Murphy, trial counsel for the plaintiffs in this case. 
The attempt to inject into that situation a relation- 

ship of confidentislity between Mr. Apter as a client and ir 

Richter as his attorney is ingenious, but too remote to be 


relevant. As it happens, Mr. Richter is engaged on a matter 
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! which cannot possibly have enything to do with the litige 
im this case. Furthermoges, Mr. Richter is acting as & 
for the ertate--not for Mr. Apter. jt is the estate's 
interest, . et Mr. Apter's, which is at stake in the p 
of the Roskin estate through probate. All of this is spel 
out in Mr. Richter's affidavit. ) 

The motion to disquelify J. Read Murphy end any 
or associate of his firm is denied. 


SO ORDERED. 


Dated at Hartford, Comecticut, this ~ 7 " day of 


February, 1975. 
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United States District Judge 


